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� Visas

� Types of employment 
relationships

� Obligations when hiring 
foreign workforce

� Termination of employment 



�����

� Most important 
work visas in 
the USA
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� B-1: Business 

� H-1B: Specialty 
Occupation

� H-2B: 
Temporary 
positions in 
shortage 
occupations
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� H-3: Trainee

� L-1: 
Transference 
between related 
entities

� O-1: 
Extraordinary 
ability
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For:

– Brief visits to the USA 
for business activities

– Limitations and 
restrictions 

– Must evidence 
qualified business 
activities and personal 
eligibility
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� Cannot be used to 
obtain and engage in 
gainful employment 
(paid  by USA 
sources) – only 
travel expenses  

� Must prove: 
business activities 
and that maintained 
residence abroad
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� Important: 

– Qualified Foreign

– Temporary Employment

– Specialty Occupation

� Requires university 
degree or a 
combination of a high 
school degree and 
professional 
experience that can be 
attested
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� Need a valid employment 
offer from a USA 
company (sponsor)

� Employer must prove 
that there is not an 
equivalent citizen or 
resident that can perform 
the same type of job

� 3 years and can be 
renewed for additional 3 
years



����� 
�� ��!�"�
�  ��������

� 65,000 mandated 
annual cap

� 20,000 for those who 
have a masters 
degree in the USA

� Due to the 
economical 
meltdown the cap 
was not reached in 
2009
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� To perform temporary 
nonagricultural services or 
labor an a one-time, seasonal 
or intermitent basis

� Company needs to prove a 
one-time need and that it has 
not had employees perform 
the services in the past and 
that won’t need them in the 
future

� Demonstration of a shortage 

� Also has a cap 66,000 per year
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� Purpose is to enter USA 
to receive training for the 
duration of a training 
program

� Invitation of an 
organization or individual 

� Up to 2 years

� It can be used to train 
foreign nationals in the 
methods and procedures 
of the USA operation of a 
multinational company 
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� Multinationals in Brazil that want 
to transfer high level or essential 
employees to provide services in 
a similar capacity in the USA

� Qualified enterprise

� Only employees that have worked 
for the foreign company at least 
for one year in the following 
capacity:

Executives (directors), managers 
or involves specialized 
knowledge 
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� Individuals with extraordinary 
abilities

� “arisen at the very top of their 
field of endeavor”

� Requires an offer of employment 
related to an event or events in 
the US requiring the services of 
this individual and that the 
foreign national shows 
extraordinary ability in:

“sciences, arts, education, and 
business”
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� “lawful permanent 
residence” –
allows the holder 
to live and work in 
the USA 
permanently

� Not restricted to 
location, purpose, 
or time
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� The Law is not only defined 
in codes or statutes

� Federative System: Federal,  
State and local 
governments can enact and 
enforce laws

� Common law system is 
based on precedents (case 
law)
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� Employee v. Independent Contractor

� Potentially serious financial 
consequences if "independent 
contractors" are later found to be 
"employees.“

� Relationship of the worker and the 
business must be examined. All 
evidence of control and independence 
must be considered 
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Facts that provide evidence of the degree of contro l 
and independence fall into three categories:

� Behavioral: Does the company control or have the right 
to control what the worker does and how the worker 
does his or her job?

� Financial: Are the business aspects of the worker’s job 
controlled by the payer? (these include things like  how 
worker is paid, whether expenses are reimbursed, wh o 
provides tools/supplies, etc.)

� Type of relationship : Are there written contracts or 
employee type benefits (i.e. pension plan, insuranc e, 
vacation pay, etc.)? Will the relationship continue  and 
is the work performed a key aspect of the business?
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� Be careful in the 
interview: 
Discrimination

� Do not ask:

– Personal questions or 
family questions

– That would revel the 
candidates age

– Health Problems

– Background checks –
allowed!
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� There is no need to have a 
written employment 
contract

� Often the terms are 
described in the offer letter

� At-Will - Presumption that 
either the employee or 
company can end 
employment at any time, 
with or without notice, for 
almost any reason
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� One for each employee!

� It is used by an employer to 
verify an employee's identity 
and to establish that the 
worker is eligible to accept 
employment in the United 
States

� Employee must present a 
document, or a combination of 
documents that establishes 
both his or her identity, and 
his or her legal authorization 
to work in the United States 
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� Major cause for litigation in the 
USA

� Foreign employees must attend 
training on discrimination issues 
and laws 

� 2 sides: foreign employers 
working in the USA v. US 
employers working abroad

When employees are treated 
differently than similarly situated 
co-workers because they belong 
to a “protected category.”
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� Foreigners are also 
protected by the 
non- discrimination 
laws

� Most important

1. Title VII

2. ADEA

3. ADA
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� Title VII of the Civil Rights 
Act

– Race, sex, nationality, color 
and religion

– It is also the basis for the 
sexual harassment laws. Very 
Important.

– Watch out for comments, 
games, jokes, posters, 
pictures. 

Cultural Difference – Brazil is way

more informal!
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� ADEA – Age Discrimination in 
Employment Act

– Prohibits discrimination against 
individuals over 40 years

� ADA - Americans with Disabilities 
Act

– Prohibits employment 
discrimination based on disability –
from posting of a job, interview 
through the employees need for 
special accommodation
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� “Extraterritorial Application of US Labor and 
Employment Laws abroad” – American 
employees of US corporations have the legal 
right to sue for discrimination occurring 
anywhere they work for a US corporation (or a 
company controlled by a US corporation)

� Apply only to US citizens employed abroad

� Congress took steps to ensure that American 
will not loose their legal protections once they 
are abroad

� Title VII, ADEA e ADA
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� Social Security  – a modest 
retirement income supported 
by an employment tax.  Both 
the employer and the 
employee pay this tax, called 
FICA (Federal Insurance 
Contributions Act – 6,2%)

� Medicare – Federal 
government provides a modest 
health care plan for retired 
individuals, and for workers 
who become permanently 
disabled (1,45%)

� Unemployment insurance tax -
Only the employer pays this 
tax
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� Minimum Wage -
both federal and 
state laws dictate it

� Overtime 
compensation -
employees who 
work more than 40 
hours in a week
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� Some benefits 
are not required 
by law, but are 
both provided by 
employers and 
expected by 
employees. 
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– Pension Plan – 401(k) – salary 
reduction plan, where an 
employee reduces the amount 
of compensation which can be 
taxed by diverting 
compensation to a retirement 
plan (employer match)

– Health insurance is not 
required in the U.S.
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� Paid time off – Employers are not 
required to provide pay for days on 
which no work is performed, but 
many do. 

� Paid Vacation - Employers are not 
required to provide paid vacation.  
Almost all employers do however, 
provide paid vacation, and 
employees expect to be provided 
paid vacation

� Holidays – Employers are not 
required to cease operations on 
holidays.  If an employer does cease 
operations on a holiday, the holiday 
need not be paid
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In the United States,
there is no national
law that specifies the
grounds upon which
employees may be
dismissed. 

Exceptions : unionized 
employees – good cause 
due to collective bargaining
agreements 
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No laws that require the employer to

give a specified amount of advance

notice of an employees dismissal in the

typical situation where a single or small

number of employees will be terminated. 

At-will employment means that no 
advance notice is required before 
dismissing an employee. 

Exception: large number of 
employees will be terminated in a 
short period of time
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Upon the termination of employment, 

Employees are required to be paid all wages

they have earned through their last date of

employment. BUT:

There are no federal or state laws 
requiring severance pay to employees in 
the typical small scale dismissal of 
employment 
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